
BusinessLaw(TopicName:FreeConsent)

1.FreeConsent:Meaning

Asdiscussedearlier,freeconsentisanessentialrequirementofavalidcontractundersection

10oftheAct.Accordingtosection13oftheIndianContractAct,twoormorepersonsaresaidto

consentwhentheyagreeuponthesamethinginthesamesense.Itisessentialtothecreation

ofacontractthatbothpartiesshouldagreetothesamethinginthesamesense.Itisnotonly

the'consent'but'freeconsent'whichisnecessaryforavalidcontract.

Theterm term 'freeconsent'hasbeendefinedinsection14oftheAct.

Accordingtothisprovision,consentissaidtobefreewhenitisnotcausedby-

(1).coercion,asdefinedinsection15,or

(2)undueinfluence,asdefinedinsection16,or

(3)fraud,asdefinedinsection17,or

(4)misrepresentation,asdefinedinsection18,or

(5).mistake,subjecttotheprovisionsofsection20,21and22.

Whentheconsentisobtainedbycoercion,undueinfluence,fraudormisrepresentation,the

contractisvoidableattheoptionofthepartywhoseconsentwassoobtained.

However,whentheconsentiscausedbymistake,theagreementisvoid.

COERCION[section15]:

"Coercion"isthecommittingorthreateningtocommitanyact,forbiddenbytheIndianPenal

Code1860ortheunlawfuldetainingorthreateningtodetain,anyproperty,totheprejudiceofany

personwhatever,withtheintentionofcausinganypersontoenterintoanagreement.

Illustrations.(1)Leadingcase:RanganayakammaVsAlwarSetti(1889),13Mad.214.

AMadrasigentlemandiedleavingayoungwidow.Therelativesofthedeceasedthreatenedthe

widowtoadoptaboyotherwisetheywouldnotallowhertoremovethedeadbodyofher

husbandforcremation.Thewidowadoptedtheboyandsubsequentlyappliedforcancellationof

theadoption.Itwasheldthattheadoptionwasnotbindingonherasherconsentwasobtained

undercoercionwithinthemeaningofsec15sinceanypersonwhoobstructedadeadbodyfrom

beingremovedforcremation,wouldbeguiltyofanoffenceundersec297oftheIPC.The

adoptionwassetaside.



(2)LthreatenstoshootM,ifhedoesn'tletouthishousetohim.M agreestoletouthishouse

toL.TheconsentofM hasbeeninducedbycoercion.

Anagreementinducedbycoercionisvoidableandnotvoid.

Thatmeansitcanbeenforcedbythepartycoerced,butnotbythepartyusingcoercion.

UNDUEINFLUENCE[section16]:-"Acontractissaidtobeinducedbyundueinfluence

wheretherelationssubsistingbetweenthepartiesaresuchthatoneofthepartiesisina

positiontodominatethewilloftheotherandusesthatpositiontoobtainanunfairadvantage

overtheother."Apersonisdeemedtobeinapositiontodominatethewilloftheother,whenhe

holdsauthorityrealorapparentovertheother,orwhenhestandsinafiduciaryrelationtothe

other.

Examples:I)Afather,byreasonofhisauthorityoverthesoncandominatethewillofthe

son.Forthesamereasonthehusbandcandominatethewillofthewife.

ii)Aginbyreasonoffiduciaryrelationship,asolicitorcandominatethewillofhisclientand

iii).Atrusteecandominatethewillofthebeneficiary.

iv)Similarlyapersonwhosementalcapacityisaffectedbyage,illnessordistressmaybeaprey

toundueinfluence.Forinstance,adoctorisdeemedtobeinapositiontodominatethewillofhis

patientenfeebledbyprotractedillness.

FRAUD[section17]:

Theterm 'fraud'includesallactscommittedbyapersonwithanintentiontodeceiveanother

person.

AspertheAct,"fraudmeansandincludesanyoneofthefollowingactscommittedbyapartyto

acontract,orwithhisconnivance,orbyhisagent,withintenttodeceiveortoinduceanother

partytheretoorhisagent,toenterintothecontract.

1.Thesuggestion,astoafactofthatwhichisnottruebyonewhodoesnotbelieveittobetrue;

2.Theactiveconcealmentofafactbyapersonwhohasknowledgeorbeliefoftheact;

3.Apromisemadewithoutanyintentionofperformingit;

4.Anyotheractfittedtodeceive;

5.Anysuchactoromissionasthespeciallydeclarestobefraudulent.

Examples:(1)Asells,byauction,toBahorsewhichAknowstobeunsound.Asaysnothingto

Baboutthehorsesunsoundness.ThisisnotfraudbyA.



(2)BisA'sdaughterandhasjustcometoage.Here,therelationbetweenthepartieswould

makeitA'sdutytotellBifthehorseisunsound.

Section17revealsthatfraudisanuntruestatementwhichisdeliberatelymadewithout

believinginitstruth.Butifapersonmakesafalsestatementingoodandwithutmost

honesty,hecannotbeheldguiltyoffraud.

Inspiteoftheobjectofthepersonmakingfraudbeinggood,itdeservestobecalledafraud.All

unfairacts,committedtodeceivetheotherpartycomeunderthecategoryoffraud.

MISREPRESENTATION[section18]:

Theterm'Misrepresentation'meansafalserepresentationoffactmadeinnocentlyor

nondisclosureifamaterialfactwithoutanyintentiontodeceivetheotherparty.Section18

definestheterm 'misrepresentation'asfollows:

I)Thepositiveassertion,inamannernotwarrantedbytheinformationofthepersonmaking

it,ofthatwhichisnottrue,thoughhebelievesittobetrue;

ii).Anybreachofdutywhich,withoutanintenttoreceivegainsanadvantagetotheperson

committingit,oranyoneclaimingunderhim,bymisleadinganothertohisprejudiceortothe

prejudiceofanyoneclaimingunderhim,;

iii).Causinghoweverinnocently,apartytoanagreement,tomakeamistakeastothesubstance

ofthethingwhichisthesubjectoftheagreement.

MISTAKE[section20]:

AccordingtoSection20oftheIndianContractAct,"Whenboththepartiestoanagreementare

underamistakeastoamatteroffact,essentialtotheagreement,theagreementisvoid.

Followingthreeconditionsmustbefulfilledfortheagreementtobecomevoid:-

1.Boththepartiesbeingundermistake,

2.Mistakeoffact,

3.Thatfactbeingessentialfortheagreement

Mistakemaybedefinedasanerroneousbeliefconcerningsomething.itmaybeiftwokinds

"mistakeoflaw'and'mistakeoffact'.Mistakeoflawmeanseveryoneisdeemedtobe

conversantwiththelawofhiscountry,andhencethemaxim"ignoranceoflawisnoexcuse."

Mistakeoflaw,therefore,isnoexcuseanditdoesn'tgiverighttothepartiestoavoidthe

contract.

Mistakeoffactmaybeiftwotypes..I)Bilateralmistake-Wherethepartiestoanagreement



misunderstoodeachotherandareatcrosspurposes,thereisabilateralmistake

Unilateralmistake:

Whereonlyoneofthecontractingpartiesismistakenastoamatteroffact,themistakeisa

unilateralmistake.

Statingtheeffectofmistakeastolaw,Sec21

declaresthat"acontractisnotvoidablebecauseitwascausedbyamistakeastoanylaw

inforceinIndia.
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